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DIRTY MINES - DIRTY TRICKS

Why the mining industry does not inspire trust – and how it can earn it
A number of companies in BC have recognized the need to engage in a new way of doing business with First Nations if they are to succeed in developing mines. After all, all resources in BC lie on First Nations traditional lands – and there is no getting around that these days.

Nearly two decades of court cases have made that clear by recognizing many First Nation rights and the duty of government to consult and accommodate First Nations whose traditional lands are impacted by proposed development. The dearth of any new major metals mine opening since 1996 has helped hammer home this message.

However, while some companies have heard the message and are showing leadership, the vast majority of prospecting and mining development companies continue to act as if the old days of colonialism continue to give them the right to go where they want and dig up what they want.

In the absence – as yet – of the resolution of title and rights in BC, there are interim steps that can be taken to pave the way to responsible and sustainable mining of resources. These will involve building trust – a commodity the industry is, for the main part, sorely lacking.
THE PAST
The industry’s track record works against it when it asks First Nations to trust in its commitment to protecting the environment, respecting First Nations rights and culture and ensuring First Nations receive meaningful benefits.

Most of the nearly two thousand mines that have been opened in BC since colonization have provided little or no benefits for First Nations. They proceeded without any consultation, or with token approaches that did not constitute an effort to truly accommodate or to obtain informed support.

Meanwhile,  the promise of good jobs has too often resulted in low paying work, with the higher paying positions going to people from the outside. What First Nations have too often been left with are destroyed lands and ecosystems, and mines that continue to pollute their water, wildlife and even their people long after they are closed. 
A 2003 audit found there were already 1,887 closed or abandoned mines in BC. Of these, 1,171 were of environmental concern and presented public health and safety issues. So much for industry promises that their pollution can be controlled, and so much for laws that were supposed to ensure these mines were cleaned up and the land and water made safe.

If anything, conditions have worsened since then in terms of protection of the environment.  In 2002 the federal government amended the Metal Mining Effluent Regulations (MMER) to allow lakes and other freshwater bodies to be re-classified as “tailings impoundment areas.” 
Mining Watch reports that this created a loophole for mining companies to circumvent the general Fisheries and Oceans ban on damaging or destroying fish habitat and that in the intervening years at least 12 water bodies have been reclassified and have bee, or face being, destroyed by mine waste. Another eight water bodies are at risk.

Meanwhile, a 2008 Canadian Boreal Initiative report demonstrated that 30% of Canada`s boreal forests, where many existing and abandoned mines are located in BC, are now impacted by mining or mining related development.
THE PRESENT
In a number of cases, companies that own one or more abandoned and polluting mines are the same ones seeking to open new mines nearby or elsewhere in First Nations’ territory. First Nations are therefore naturally sceptical when they are asked to accept the studies and commitments they make regarding the environment and benefits.

In at least one case involving an FNWARM member, toxic tailing ponds from two abandoned mines that a company owns are just a few miles from that company’s proposed new mine. Yet one of the two ponds does not show up on its website mapping of the project and surround area.

FNWARM members have experienced insulting low offers of support funding to review proposals that would not allow even cursory reviews or consultations with their community. In some cases, they have been invited on to working groups with the province and companies to establish the terms of reference for environmental assessment review, only to find all the decisions have already been made.

FNWARM members are subjected to what they see as dirty tricks. These include, but are not limited to:

· Efforts to sow dissent between First Nations affected by a proposal;

· Opposition to First Nation appointees to review panels;

· Sending in private firms against First Nations wishes to offer cash incentives – bribes – in an effort to get “consultation” interviews with band members;

· The use of lawsuits to try to silence opposition. One Chief was personally served, along with her band council, with a defamation suit for issuing a release stating that talks with a company were off. This suit was dropped after two years – but forced the Band Council to use up nearly $90,0000 in scarce resources to pay for the legal representation to defend against the charges;

· The spending of large sums on media and PR promotions designed to generate public anger against First Nations who refuse to rubber stamp projects. Some members have even had to set up contingency plans at schools to deal with situations where their children might be at risk;

· The destruction of land and resources by explorers who have staked claims on line and use the current free access system to go where they want and do what they want on First Nations traditional lands and in some cases even on First Nations reserve lands.

Compounding the problem are provincial rules and processes that permit such actions. For example:

· The online staking and free entry access system. Online staking was launched in 2005 – and had 2.56 million hits and 3,110 claims in its first week. After 9 months 12,800 claims had been acquired online – an increase of 160% over the previous year. For the most part, the system does not recognize unextinguished title and rights; and more than  85% of the province is still open to mineral exploration; 
· A process that gives industry the option, rather than the requirement, to consult with First Nations;

· An environmental review process  that ignores many First Nations issues;

· Opposition to fully including First Nations on a government-to-government basis to review projects;

· The appearance that the Province is working in cooperation with industry to push through proposals – community consultation sessions often make proposals sound like joint government-industry sales pitches;
· A provincial environmental assessment review process that almost always approves projects;

· A process that repeatedly leaves First Nations to be advised of government decisions through the media or even company announcements;

· Inadequate capacity funding for First Nations to be fully involved and informed throughout the process.
THE FUTURE  
British Columbia has vast mineral potential from coal, to such metals as gold, silver and copper, to industrial minerals, such as sulphur and silica, and construction aggregates, such as sand, gravel, limestone and clay. BC is well-positioned to exploit this mineral potential, due to the availability of low-cost power and transportation systems, and its strategic location to international markets.

In 2007, half of the proposed major mine projects nationwide were located in BC, and more than 60% of the Canadian exploration and mineral companies are based in the province.  BC mineral exploration investment exceeded $220 million in 2008 (an increase of 660% from 2001). 
Yet no major new metals mine has opened in BC since 1996 and projects continue to be mired in the courts.

The ultimate key to ending conflicts and establishing certainty for the industry in BC is the resolving of First Nations Title and Rights in the province.

There are interim measures, however, that can create certainty for specific projects. FNWARM supports the BC First Nations Mining and Energy Council and its Mining Action Plan for achieving these measures. 

Some of these measures require government actions with – or without – industry support, such as ending the current online staking and free access entry system. This system has already been reformed to a degree in Ontario and must be fully reformed in BC. In its place there has to be joint land use planning that involves First Nations as full partners and joint decision making to determine how the land use plan will be implemented and administered.

There are steps that companies themselves can voluntarily take – and some already are – to work with First Nations before exploring their land and during the development of proposed projects. Companies that are already taking these steps recognize the need to avoid areas of conflict by: a) addressing First Nations rights, the environment, culture and other key issues.; b) negotiating Impact Benefit Agreements that treat First Nations fairly in terms of compensation for the impact of a project on their lands and rights, and in terms of a share of the project’s ongoing revenues.

This does not mean that any project will be approved, but it will help focus development on projects that can be made to work.
