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AFFIDAVIT #1 OF CHIEF MARILYN BAPTISTE 

 

I, MARILYN BAPTISTE, of Nemiah Valley, British Columbia, Elected Chief of the Xeni 

Gwet’in First Nations Government, AFFIRM THAT:  

 

Background 

 

1. I am the elected Chief of the Xeni Gwet’in First Nations Government (“Xeni Gwet’in”) 

and as such have personal knowledge of the facts and matters hereinafter deposed to save and 

except where the same are stated to be based upon information and belief and where so stated I 

verily believe the same to be true. 
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2. I have served since February 26, 2008 as the elected Chief of the Xeni Gwet’in, one of 

the six bands that comprise the Tsilhqot’in Nation.  As such, along with the Chiefs of the other 

five Tsilhqot’in bands, I am a director of the Tsilhqot’in National Government (“TNG”), a 

Nation-level government representing the Tsilhqot’in bands.  

 

3. I am a member of the Xeni Gwet’in and the Tsilhqot’in Nation and the daughter of the 

late Marvin Baptiste, a former Chief of the Xeni Gwet’in.  I was raised most of my life on the 

Xeni Gwet’in reserve and I reside on the reserve now. 

 

The “Prosperity” Gold-Copper Mine 

 

4. Since the early 1990s, Taseko Mines Ltd. (“TML”) has tried to develop the “Prosperity” 

Project, a proposed open pit gold and copper mine that would be located approximately 125 km 

southwest of Williams Lake, British Columbia (the “Project”).       

 

Teztan Biny, Nabas, Y’anah Biny 

 

5. The Project would be located deep in Tsilhqot’in territory.  By any account, it would 

mean the permanent destruction of lands and waters that have sustained our people for 

generations.   

 

6. The Tsilhqot’in know the lands and waters in the proposed Project area as “Teztan Biny” 

(Fish Lake), “Y’anah Biny” (Little Fish Lake) and “Nabas” (the surrounding area).  TML’s 

original Project application called for Teztan Biny to be completely drained and filled with waste 

rock.  Y’anah Biny and Nabas would be flooded and destroyed as part of the Tailings Storage 

Facility for the Project. 

 

7. It is hard to describe how important these lands and waters are to the Tsilhqot’in and the 

Xeni Gwet’in.  They have sustained our ancestors for generations.  This was recognized by the 

British Columbia Supreme Court in the Tsillhqot’in Nation v. British Columbia decision in 
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November 2007.  Many of our members today were born and raised at Nabas, and they continue 

to use the area regularly.  Alice William of Xeni Gwet’in is re-establishing her family homestead 

on the shores of Y’anah Biny.  To this very day, Xeni Gwet’in and Tsilhqot’in members actively 

depend on this area for our hunting and trapping, for ceremonial practices, for our fishing and 

gathering plants and medicines.       

 

8. This is a special and unique place for the Tsilhqot’in because it is a “one stop shop” for 

our cultural practices: fishing, trapping, hunting, gathering, spiritual and ceremonial activities, all 

in one place.  The Teztan Biny-Y’anah Biny system is home to an abundant population of wild 

rainbow trout that have fed our people for generations to this very day, and form part of the 

headwaters of the Taseko River system.  These lands and waters are remote and relatively intact 

but still accessible for our elders and children to get out on the land.  It is all of these things to 

our people: a cultural school, a place for social gatherings, our “grocery store” for country foods, 

and a sacred place, a place for ceremony.          

      

9. Many Tsilhqot’in members from all communities come to Teztan Biny, Y’anah Biny and 

Nabas to carry out their traditional practices because so much of Tsilhqot’in territory has been 

lost for these practices.  There is very little left because of development, especially because of 

clear-cut logging.  The Teztan Biny/Nabas area is one of the very last refuges for our traditional 

culture, where we can carry out our traditional practices as Tsilhqot’in in a relatively undisturbed 

and undeveloped environment, where we can bring our children and elders. 

    

10. The Tsilhqot’in have responsibilities to Tsilhqot’in traditional lands.  The Xeni Gwet’in 

have special responsibilities as “caretakers” of a portion of Tsilhqot’in territory that includes 

Teztan Biny, Y’anah Biny and Nabas.  Yunesit’in (Stone) also has overlapping caretaker duties 

in this area.  As caretakers, we have a sacred duty to protect these lands and waters, including the 

headwaters and the wild salmon runs of the Taseko and Chilko River system, for the Tsilhqot’in, 

for our ancestors and for our future generations.     
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11. The Tsilhqot’in have proven Aboriginal rights to hunt and trap throughout the area that 

includes Teztan Biny, Nabas and Y’anah Biny.  The British Columbia Supreme Court held that 

we hold these Aboriginal rights in the Tsilhqot'in Nation v. British Columbia decision.  The 

Court also recognized that the Tsilhqot’in have fished and gathered throughout this area since 

before contact with Europeans. The Xeni Gwet’in and the Tsilhqot’in have never surrendered our 

Aboriginal rights.  We have never given up our rights.     

 

12. As Tsilhqot’in, we are not opposed to all development.  At the same time, we will not 

accept development at any cost.  The Xeni Gwet’in and TNG have made it clear to TML and 

government that we could not support the Project so long as it means destruction of lands and 

waters that sustain our communities and our culture.  It is for this reason that we opposed the 

Project to date.  No amount of money can compensate us for the loss of what it means to be 

Tsilhqot’in.  

 

The Provincial Environmental Assessment  

 

13. The Project went through separate provincial and federal environmental assessments.  

The TNG negotiated for months with British Columbia and the Federal Government to create a 

joint review panel process for environmental assessment (“EA”).  This fell apart when British 

Columbia ordered a separate provincial EA for the Project, only a few days after TML threatened 

to pull its application rather than face a joint review panel. This was shortly after the Kemess 

North Joint Review Panel strongly recommended against a gold-copper mine.  TNG, including 

myself, first learned of the Province’s decision against a joint review panel for the Prosperity 

Project by reading about it in the Williams Lake Tribune.  I have attached copies of 

correspondence that I received related to the provincial decision as Exhibit “A” to my Affidavit. 
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14. Ultimately, TNG decided it could not participate in the provincial EA.  The Tsilhqot’in 

leadership lost confidence in the provincial process when British Columbia moved so quickly to 

appease TML.  Also, we didn’t have the staff or resources to keep up with two separate EA 

processes (provincial and federal) and two separate consultation processes (provincial and 

federal) for the same Project, all at the same time.   

 

15. The TNG decided to participate in the federal EA because it was a panel review.  This 

meant that public hearings would be held by a panel of three experts (the “Panel’).  Some of the 

Panel hearings would be in the Tsilhqot’in communities.  The Panel members would be 

independent from government.  This seemed like a far better use of our limited resources than 

the provincial EA, which did not involve public hearings, would not come to our communities 

and was not nearly as independent from government. 

 

16. The TNG asked British Columbia repeatedly to wait to conclude its EA until the Panel 

had held its community hearings.  We saw the community hearings as the best opportunity for 

our elders and members to give evidence directly to the Panel about our connection to Teztan 

Biny, Nabas and Y’anah Biny.  We had hoped British Columbia would attend the hearings to 

hear this important evidence from our members.  Attached as Exhibit “B” to my Affidavit is a 

copy of a letter that I sent to the BC Environmental Assessment Office (the “BCEAO”) to this 

effect on December 7, 2009.   

 

17. Instead, the BCEAO issued its EA report and recommendations on December 17, 2009.  I 

have attached excerpts from the BCEAO assessment report as Exhibit “C” to my Affidavit.  The 

Provincial Ministers of Environment and Energy, Mines and Petroleum Resources granted TML 

its Environmental Certificate on January 14, 2010.  All of this happened before the Federal Panel 

had even started its public hearings.  In fact, at this same time, the Federal Panel had decided that 

the information provided by TML was deficient and that it could not start its public hearings 

until more information was provided.  (The Federal Panel provided a timeline for its EA at pp. 3-

6 of its report, attached as Exhibit “D” to my Affidavit, below).  
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18. We still can’t understand why British Columbia had to rush to a decision to approve the 

Project in January 2010.  No further steps could be taken on the Project until the Federal 

Government issued its decision.  For the Tsilhqot’in, it was a clear signal that the Province was 

focused on approving the Project as soon as possible, rather than actually hearing or considering 

the serious concerns of the Tsilhqot’in about the potential impacts for our communities. 

 

19. The BCEAO’s assessment report concluded that the Project would have no significant 

adverse impacts on Tsilhqot’in hunting or trapping, and only “minimal” impacts on Tsilhqot’in 

Aboriginal fishing rights.  As I discuss below, the Federal Panel came to very different 

conclusions. 

 

The Panel Review 

 

20. The TNG decided to participate in the Panel hearings.  This was not an easy decision.  

The Panel process is not a Tsilhqot’in process – it is completely foreign and hugely intimidating 

to many of our members.  We didn’t know whether we could trust the Panel, whether it would 

actually listen to our concerns, or whether it would actually be independent.  Our people have 

had a deep mistrust of government since our Tsilhqot’in Chiefs were arrested under false 

pretences, tried and hanged after the Chilcotin War of 1864.  That mistrust is still there in our 

communities but we made the hard decision – we committed to the Panel process. 

 

21. The Panel held a number of hearings in the Tsilhqot’in communities.  It was an honour 

and I am proud of the Tsilhqot’in and other First Nations for how we stood up in those hearings 

and made our voices heard.  Community hearings were packed with Tsilhqot’in.  One after 

another, member after member stood before the Panel and explained their connection to Teztan 

Biny, Nabas, Y’anah Biny – from our children to our elders.  Elders that I never imagined would 

speak in public, stood up in those hearings and spoke for the land and for our culture.  In Xeni 

Gwet’in, after days of hearings, we still had to turn back members because the Panel did not 

have time to hear them all.   
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22. At the same time, the Panel hearings were incredibly difficult and painful and draining 

for our communities.  They took a tremendous emotional and financial toll.  I spoke with so 

many of our members, from children to elders, who told me they could not believe we were 

faced with possibly losing Teztan Biny and Nabas forever.  One of my elders described it to me 

as feeling like she would have to move away from her home.  In Xeni Gwet’in, I know from 

direct experience and speaking with my members that the hearings opened up all sorts of old 

wounds.  For months and months, other community priorities had to be pushed to the side 

because we were overwhelmed by the demands of the Federal EA.     

 

23. On July 2, 2010, the Panel issued its report (the “Panel Report”) and confirmed what the 

Tsilhqot’in had said all along.  Excerpts of the Panel Report are attached as Exhibit “D” to my 

Affidavit.  The Panel concluded (at p. ii):   

 

… the Project would result in significant adverse environmental effects on fish and fish 

habitat, on navigation, on the current use of lands and resources for traditional purposes by 

First Nations and on cultural heritage, and on certain potential or established Aboriginal 

rights or title. The Panel also concludes that the Project, in combination with past, present 

and reasonably foreseeable future projects would result in a significant adverse cumulative 

effect on grizzly bears in the South Chilcotin region and on fish and fish habitat. 

 

24. The Panel Report noted that “much of the Tsilhqot’in population continue to use the 

Project area for activities such as hunting, fishing, gathering of berries, plants and medicines, as 

well as for various cultural and spiritual ceremonies and activities” (p. 179). 

 

25. The Panel Report described in detail the “the deep ancestral connection that the 

Tsilhqot’in had to Teztan Biny (Fish Lake), Y’anah Biny (Little Fish Lake), and to Nabas” (p. 

192).  The Panel described these areas as “unique and of special significance to the Tsilhqot’in” 

and concluded that “the loss of the Teztan Biny (Fish Lake) and Nabas areas for current use 

activities, ceremonies, teaching, and cultural and spiritual practices would be irreversible, of high 

magnitude and have a long-term effect on the Tsilhqot’in” (p. 203).  The Panel said that it could 

not even “recommend any measures that would mitigate the[se] significant adverse effects”, 

given the “substantial value” of this area to the Tsilhqot’in (pp. 203, 245).  
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The Federal Government Response 

 

26. The Federal Government rejected the Project on November 2, 2010.  Attached as Exhibit 

“E” to my Affidavit is a copy of the Government of Canada Response to the Report of the 

Federal Review Panel for the Taseko Mines Limited’s Prosperity Gold-Copper Mine Project in 

British Columbia.  The Federal Government “accept[ed] the conclusions of the Panel as 

presented in the Report”, while stating that “this decision does not preclude the proponent from 

submitting a project proposal that includes addressing the factors considered by the panel”. 

 

27. According to media reports at the time, the Minister of Environment described the Panel 

Report as “scathing” and “probably the most condemning report that I've seen”. Attached as 

Exhibit “F” to my Affidavit are some examples of news articles reporting on this event.   

 

28. The Federal decision to reject the Project was a tremendous relief for me and for the 

Tsilhqot’in communities.  It was a rare event: we felt like we had been truly heard and 

understood by the Panel and by the Federal Government.  But this relief did not last for long.     

 

“New” Prosperity 

 

29. About three months after “Prosperity” was rejected, TML re-applied to the Federal 

Government with “New” Prosperity (the “Revised Project”).  TML claims that the Revised 

Project will “preserve” Teztan Biny.  The Revised Project would still permanently destroy 

Y’anah Biny and Nabas.  The TNG was alarmed.  We started exchanging correspondence with 

Canadian Environmental Assessment Agency (“CEAA”) about the Revised Project in February 

2011.   

 

30. After multiple revisions by TML, CEAA finally accepted TML’s Project Description for 

the Revised Project (the “Project Description”) as complete on August 30, 2011.  I was advised 

of this decision by letter from CEAA dated August 30, 2011, a copy of which is attached as 

Exhibit “G” to my Affidavit.  A copy of the Project Description is attached as Exhibit “H” to 

my Affidavit.      
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31. After CEAA accepted the Project Description, we started consulting with the Federal 

Government about whether it should hold another EA for the Revised Project or reject the 

Revised Project at this stage.  CEAA said that this consultation period would end with a decision 

on or by November 7, 2011. 

 

32. We called on the Federal Government to reject the Revised Project without putting our 

communities, the public and the government to the tremendous cost and effort of another EA.  

We said this because the Revised Proposal was based on a mine plan that TML and the Panel had 

already considered and rejected because it would likely lead to contamination of Teztan Biny in 

any event and result in even “greater longterm environmental risk” (Panel Report, Exhibit “D”, 

p. 65). 

 

33. In fact, on March 22, 2011, in TML’s opening presentation to the Panel, Mr. Battison 

(TML, Vice President of Corporate Affairs) had stated: 

 

Developing Prosperity means draining Fish Lake. We wish it were otherwise. We searched 

hard for a different way. A way to retain the lake and have the mine. But there is no viable 

alternative. The lake and the deposit sit side by side. It is not possible to have one without the 

loss of the other. 

 

This excerpt from the hearing transcript is attached as Exhibit “I” to my Affidavit. 

 

34. TML’s own expert had argued to the Panel that contamination of Teztan Biny could not 

be avoided, no matter what efforts were made to preserve the lake: 

 

What happens to the water quality in Fish Lake, if you try and preserve that body of water 

with the tailings facility right up against it, is that over time the water quality in Fish Lake 

will become equivalent to the water quality in the pore water of the tailings facility, 

particularly when it's close. You might be able to delay that by moving the tailings facility 

farther away to Fish Creek south. You may even be able to minimize that, reduce it by 

mitigation measures that could be applied. But eventually that water quality will change.  

 

This excerpt from the hearing transcript is attached as Exhibit “J” to my Affidavit. 
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35. We also called for the Federal Government to reject the Revised Project because the 

Panel had already confirmed that the Tsilhqot’in would suffer the loss of Teztan Biny, even if the 

lake itself were somehow preserved (Panel Report, Exhibit “D”, p. 50):  

 

The Panel observes that the proximity of the open pit and associated mining facilities would 

be close enough to Teztan Biny (Fish Lake) to eliminate the intrinsic value of the area to 

First Nations even if another alternative were chosen. 

 

36. The Panel further noted that any expansion of the Project in the future would destroy 

Teztan Biny (Panel Report, Exhibit “D”, p. 50): 

 

The Panel notes that expansion of the open pit would encroach on Teztan Biny (Fish Lake). 

While Taseko indicated that future mine expansion did not influence its consideration of 

alternatives, the Panel recognizes that there would be pressure to mine the full ore body in 

the future to maximize resource extraction. If the current Project proceeds and if future 

expansion was approved, Teztan Biny would be eliminated in any case. 

 

37. In other words, even if commodity prospects supported Revised Prosperity, this would 

not preserve Teztan Biny.  In fact, during the Panel hearings, TML pointed to rising commodity 

prices as a factor that would lead to the destruction of Teztan Biny in any event:  

 

Bear in mind the Project as contemplated here mines about 50 percent of the resource.  

 

As commodity prices increase, as the potential pit increases, it increases out, radially out 

towards the lake. So that as commodity prices increase, as this thing demonstrates that it has 

higher and higher reserves, you would start to encroach on to the lake to the point that in 

order to ensure the safety of personnel and equipment and everything else working within 

that pit, you reach a point where you actually impact Fish Lake and you lose Fish Lake. 

 

… 

 

... if the pit enlarges to the point that it actually intersects with the lake and you lose the lake, 

if you'd chosen mine development plan one or two, in anticipation of saving the lake, you 

just kind of lost the game. If you know what I mean. You've made your best efforts to save 

the lake. And then maximizing the extraction of the resource, you've lose the lake. 

 

These excerpts from the hearing transcript are attached as Exhibit “K” to my Affidavit. 
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38. For all of these reasons, we called on the Federal Government to reject the Revised 

Project without another EA.  We hoped to avoid another draining round of review for a Revised 

Project that was as bad as – or worse – than the rejected Project.   

 

39. CEAA refused to provide any funding for TNG to consult about the Revised Project, 

claiming that it could not fund participation before an EA was ordered.  A copy of the letter to 

me from Jon Pierce, the Federal Consultation Coordinator, dated September 20, 2011, is attached 

as Exhibit “L” to my Affidavit.  

 

40. Consultation with CEAA and the Federal Government took up considerable time and 

effort from September through October 2011.  Representatives from TNG met with the Federal 

Government at Y’anah Biny, Nabas and Teztan Biny on September 28, 2011.  We put a lot of 

effort into preparing a position paper for the meeting and we followed up with another 

submission after the meeting.  All of this was done without any funding from CEAA. 

 

The NOW and OLTC Applications 

 

41. I received notice from British Columbia’s Ministry of Forests, Lands and Natural 

Resource Operations (“MFLNRO”), by letter dated June 23, 2011, that TML had applied for a 

“Notice of Work” for exploration activities throughout the Teztan Biny, Nabas and Y’anah Biny 

areas (the “NOW Application”).  TML had also applied for a related Occupant License to Cut 

(the “OLTC Application”).   

 

42. These two applications (the “Applications”) would mean extensive digging of test pits, 

drilling, timber-clearing and trail/road construction (some 23.5 km of new trail) throughout the 

Teztan Biny, Nabas and Y’anah Biny areas. 

 

43. I understand that TNG’s Mining, Oil and Gas Manager, J.P. Laplante, has attached 

correspondence for the Applications to his Affidavit.  I won’t review the record in any detail 

here.  However, I do have some general comments about the Province’s “consultation” process 

for the Applications. 
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44. The Tsilhqot’in had hoped that the Province would take something from the outcome of 

the EAs for the original Project.  The Federal Panel listened and understood our connection to 

Teztan Biny, Nabas, Y’anah Biny.  It understood that our communities depend on this area to 

keep our culture and our rights strong.  The Province did not listen in the same way.  The 

BCEAO assessment report showed no real understanding of our connection to those lands and 

waters.  When it described the impacts of an open-pit mine in this area as “minimal”, it was one 

more reason we lost confidence in the BCEAO process.   

 

45. Unfortunately, MFLRNO’s approach to consultation on the Applications was not much 

different.  The Panel Report left no doubt about the importance of these lands to us, but it still 

seemed like MFLRNO’s biggest priority was granting the Applications and keeping TML happy 

– even though its Project had been rejected in a “scathing” Panel Report, less than a year before.   

 

46. This was clear from the start, when MFLRNO refused to even consider holding off on 

deciding the Applications until the need for this work was certain: by any account, exploratory 

work for the Revised Project was not required unless and until the Federal Government decided 

to hold an EA for the Revised Project, and yet MFLRNO insisted on deciding the Applications 

before the Federal Government made that decision. 

 

47. No matter what we said, MFLRNO still took the same approach of minimizing the 

impacts on our Aboriginal rights and our culture.  Impacts on wildlife were described as 

“temporary” or “low” but MFLRNO would not consider the fact that these impacts have been 

going on for many years of exploratory work, most recently with the 2009 NOW approvals.   

 

48. MFLRNO disagreed or failed to understand that all of this drilling, digging, timber-

clearing and road building, for months, will affect Tsilhqot’in members and the exercise of our 

Aboriginal rights.  The remoteness and spirituality of the area is part of what makes it special.  

Tsilhqot’in members will be driven from this area by the disturbance and  lose the opportunity to 

hunt, trap, fish, gather plants and medicines or conduct ceremonies in and around Teztan Biny, 



13 
 

Y’anah Biny and Nabas.  They won’t take their families, their elders, to this place where we’ve 

had a connection for centuries.   

 

49. The Xeni Gwet’in, like many Tsilhqot’in, have a very strong traditional culture.  Many of 

our elders speak only Tsilhqot’in.  Our members in Xeni Gwet’in depend on country foods, 

much of it from the Teztan Biny/Nabas area.  For our elders in Xeni Gwet’in, the majority of 

their diet is country foods.  These activities keep our members, our communities and our culture 

strong.   

 

50. When we lose the ability to go out on our lands, it takes away from us what it means to 

be Tsilhqot’in.  This is a real struggle for survival.  Our Community Health Nurse for Xeni 

Gwet’in at that time, Shari Hughson, explained to the Panel how important the Teztan 

Biny/Nabas area is for the mental and physical health of the Xeni Gwet’in community, and how 

the future of our community is bound up with the future of those lands and waters.  I have 

attached a copy of her presentation and written submissions to the Panel as Exhibits “M” and 

“N” to my Affidavit. 

 

51. The very fact that the Revised Project is being considered by the Federal and Provincial 

governments leaves the Tsilhqot’in in a state of fundamental cultural insecurity.  It creates 

serious anxiety about the survival of our ability to exercise our Aboriginal rights and to maintain 

our culture and identity. The exploratory work under the Applications would bring the Revised 

Project one step closer to reality. This work would further alter the Teztan Biny/Nabas area, at 

which point Tsilhqot’in members would be directly confronted with the prospects of the Revised 

Project. Many would either witness the harm and alteration to the area if they enter it, or 

deliberately avoid the area so as not to see the work underway or its effects once it is completed.   

 

52. I have no doubt that the exploratory work will damage the mental and emotional and 

spiritual well-being of people who have already suffered intensely from the recent Panel review, 

and British Columbia’s approval of the Project.  Even worse, we are faced with this after we 

fought so hard to protect these lands and our culture and the Federal Government rejected the 

Project.   
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53. MFLRNO did not seem willing or able to understand the real impacts of the Applications 

for our members.  They gave us a lot of maps and documents, but they did not really hear what 

we had to say.  At the same time, we did not have the capacity to properly review and respond to 

the technical information provided to us.  We did the best we could, but we have few resources.  

J.P. Laplante deals with the mining issues for all six Tsilhqot’in communities.  We were also 

dealing with Federal consultation about Revised Prosperity, again without any funding from the 

government for support.   

 

54. The Province refused to assist us with any funding at all so that we could get an 

independent expert review of the materials and reach our own decisions about the possible 

impacts of the Applications, the purpose of the program and what more could be done to mitigate 

impacts.  The Province’s response was basically “trust us”.  They would not even share the 

studies and opinions that they said showed the impacts would be minimal.   

 

55. The Tsilhqot’in cannot be expected to trust the Province’s assessment of impacts of the 

Applications on our Aboriginal rights, and our culture. The last time the Province concluded that 

impacts on our proven and asserted Aboriginal rights would be “minimal”, an independent 

federal Panel described them as “significant adverse effects” that could not be mitigated.  We are 

still waiting for British Columbia to respect the Aboriginal rights that we proved in court in 

Tsilhqot’in Nation v. British Columbia.          

 

56. The Ministry of Energy and Mines (“MEM”) granted the NOW approval on September 

29, 2011 without even informing the Tsilhqot’in of the decision. We didn’t hear about this 

approval until October 4, when we learned second-hand from Mike Pedersen, the District 

Manager (MFLNRO) and decision-maker for the OLTC Application.  Our legal counsel asked 

repeatedly, but MEM did not confirm that it had granted the NOW approval until October 13, 

2011, some two weeks after granting the approval.  To me, this showed the height of disrespect 

for our concerns and our frustrations with this approval – refusing to even notify us of the 

approval and not even giving us a straight answer to a simple request.    
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57.  As of the swearing of this Affidavit, we have still not received any reasons for the NOW 

approval, over 5 weeks after the approval was granted.  

 

58. I don’t understand why MEM did not even respond to our requests for a meeting on 

September 12 and 29, 2011.  Mr. Pedersen, the District Manager (MFLNRO), found the time to 

meet with us on October 7, 2011 before he decided the related OLTC Application.  In fact, his 

decision did not come down until October 31, 2011.  Since the work under the OLTC and NOW 

Applications goes hand in hand, I do not understand why MEM could not meet with us before 

deciding the NOW Application.  

 

59. Although Mr. Pedersen met with some TNG representatives, including myself, on 

October 7, he made it clear from the start that he had not reviewed any of the materials.  He had 

not read any of our submissions or letters.  He had not even reviewed the Applications.  He said 

that he wanted to have an “open mind” when he finally sat down to review the materials and 

make his decision.  For us, this made the meeting almost pointless.  We had hoped to discuss the 

purpose of the program, whether it was all strictly necessary at this stage, and what we saw as 

information gaps and problems with the Province’s position – but he had not read the 

Applications or the consultation record and could not speak to any of these issues.           

 

60. Mr. Pedersen granted the OLTC approval on October 31, 2011.  He said that a rationale 

for the decision would follow.  As of the swearing of this Affidavit, we still have not received 

any rationale for the OLTC approval. 

 

61. As a result, the Province has created a situation where TML has approvals in hand and 

has said it is ready to start its exploratory work at any time, but the Province has not explained 

either approval to the TNG.  Rather than take basic steps to keep us informed of its decisions, the 

Province did not even notify us of key decisions when they were made (such as the granting of 

the NOW Application) and has kept us in the dark to this day about how it arrived at these 

decisions or considered our concerns.  
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62. As I see it, there is a lot at stake here.  Our relationship with the Province was badly 

damaged by the first EA for the Project.  We saw the Province’s approval of this Project as a 

“rubber stamp” that showed complete disregard for the Aboriginal rights of the Tsilhqot’in and 

the survival of our Tsilhqot’in culture in our unceded territory.  With these Applications, the 

Province still refuses to take our rights and interests seriously.  This threatens to not only poison 

the Province’s relationship with the Tsilhqot’in, but also seriously compromises the Crown’s 

relationship with First Nations across British Columbia. The Project is a high profile, national 

issue at this point.  Attached as Exhibits “O” and “P” to my Affidavit are the most resolutions 

from the national Assembly of First Nations and the Union of B.C. Indian Chiefs stating that 

they are watching the situation closely and standing in support of the Tsilhqot’in.   

 

63. The Xeni Gwet’in and the TNG have decided to challenge the Province’s approvals for 

the Applications because we believe that the Crown has fallen far short of its consultation 

obligations to us.  An independent Panel has already concluded that the Revised Project would 

have unacceptably severe impacts on Tsilhqot’in culture and way of life.  The exploratory work 

under these Applications is the first step in making the Revised Project, and its devastating 

impacts on the Tsilhqot’in, a reality. In these circumstances, I believe that the Crown must 

proceed far more respectfully and cautiously than it did in approving the Applications, and that it 

must meet those obligations before any exploratory work for the Revised Project takes place in 

Tsilhqot’in territory. 

 

64. Neither myself, the Xeni Gwet’in, nor the TNG can provide an undertaking for damages 

for injunctions against TML. Our communities lack the resources to meet basic social needs such 

as adequate housing. Our wealth lies not in our financial resources, but in our culture and our 

cultural practices, and in our connection to our lands and waters. This is why no amount of 

money from TML could compensate us for the harm that we will suffer, and the interferences 

with our rights that we will experience, if the exploratory work authorized by the Applications is 

conducted. 
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65. I swear this Affidavit in support of the petition for judicial review of the Applications and 

for use in any associated injunction proceedings. 

   

SWORN BEFORE ME at _______________________, 

in the Province of British Columbia, this _____ day of 

______________, 2011. 

 

 

___________________________________________ 

A Commissioner for taking Affidavits within the 

Province of British Columbia 

 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

________________________________ 

Marilyn Baptiste 

 




